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 The Commission has broad statutory authority in designing a TREC 
program, including determining whether a transaction is a bundled or 
REC-only transaction, establishing usage limits for compliance and 
setting an interim price cap.  
 

 The provisions of D.10-03-021 do not infringe on California Energy 
Commission (CEC) authority; CEC authority stops with determining a 
transaction’s RPS-eligibility and does not extend to the details of how 
the transaction is counted toward utility procurement goals.  

 
 The Decision does not violate the Commerce Clause because (1) in-

state and out-of-state transactions alike may qualify as “bundled” 
transactions with evidence of energy delivery to California, and (2) the 
program is designed to protect a legitimate state interest in 
environmental protection and price stability. 
   

 The adoption of an interim 25% of APT TREC usage limit represents a 
reasonable exercise of the Commission’s authority in light of an 
extensive record debating a TREC usage limit.    

 
For all of these reasons, as detailed below, the Commission should reject the 

AFRs. 

II. THE COMMISSION IS WELL WITHIN ITS BROAD STATUTORY 
AUTHORITY IN CATEGORIZING TRANSACTIONS AS “BUNDLED” OR 
“REC ONLY” FOR PURPOSES OF COUNTING TOWARD UTILITY 
PROCUREMENT OBJECTIVES    
 
The Decision draws a boundary between “bundled” and “REC-only” 

transactions in determining how the utilities count their agreements toward their 

RPS goals.  The Commission defines as “REC-only” those transactions lacking 

(1) a first point of WECC interconnection with a California balancing authority; or 

(2) a pseudo tie or dynamic scheduling agreement (or perhaps firm transmission) 

that will bring the RPS-eligible generator’s energy into a California balancing 

authority control area. The distinction, combined with the REC-usage limit, is 

aimed to ensure a certain level of quality of the RPS products purchased on 
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behalf of ratepayers.1

A. The AFRs Focus Narrowly on the Definition of “Delivery” 

  The Joint Utilities, TransAlta and CEERT argue that the 

Decision’s distinction exceeds the Commission’s authority; this position relies on 

a narrow reading of the RPS statute and ignores the Commission’s broad RPS 

statutory authority and more specific authority in designing a tradable REC 

program.    

 
The Joint Utilities and TransAlta rely on Public Utilities (PU) Code 

§399.13, which tasks the CEC with certifying as eligible those renewable 

resources meeting the delivery criteria described in Public Resources Code 

§25741(a).  The Joint Utilities state that “[t]he CEC has exercised its jurisdiction 

under this statute by issuing guidance to determine whether a generation facility 

is an ‘eligible renewable energy resource’ and whether energy from such a 

resource is ‘delivered’ into the California grid.”2

the Commission invades the CEC’s jurisdiction over the 
determination of delivery requirements for RPS-eligible 
electricity by reclassifying out-of-state bundled transactions 
that meet the CEC’s lawfully-adopted eligibility and delivery 
requirements as unbundled REC-only transactions.

  The Joint Utilities further assert 

that despite acknowledging the CEC’s authority to determine RPS eligibility, 

including delivery criteria under PU Code §399.13,  

3

 
 

Similarly, TransAlta states that “[b]y reclassifying all out-of-state transactions as 

TRECs even if they meet CEC delivery criteria, however, the CPUC has 

unquestionably extended its jurisdiction to modify and trump existing CEC 

                                                 
1 D.10-03-021 at 27-28. 
2  Joint Application for Rehearing of Southern California Edison Company, Pacific Gas and 
Electric Company and San Diego Gas & Electric Company for Rehearing of Decision 10-03-021 
(Joint Utilities AFR) Page 7 
3  Joint Utilities’ AFR Page 7 
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policy.” 4  Taking a slightly different approach, CEERT argues that under PU 

Code §399.16 the Commission is strictly limited to authorizing use of unbundled 

RECs for RPS compliance.  CEERT states that “[t]ransactions that include the 

sale of electricity of any kind are simply not included in the definition of a REC for 

which the Commission can ‘limit’ or otherwise condition their use for RPS 

compliance.” 5  As such, CEERT argues that PU Code §399.16 does not 

authorize the Commission “to make any findings that establish, or more 

importantly, would alter ‘eligibility’ determinations made as to what qualifies as an 

RPS-eligible delivery on any basis….” 6

B. The Decision’s Distinction Between Bundled and REC-Only 
Transactions Goes Beyond the CEC’s Delivery Requirement 
for RPS Eligibility 

  These interpretations are unreasonably 

narrow in light of the RPS statutory and regulatory scheme and should be 

rejected. 

 
The Joint Utilities and TransAlta err both in their application of §399.13 to 

D.10-03-021 and in their failure to take a wider view of the RPS statute. The 

argument that §399.13 gives the CEC authority to “certify eligible renewable 

energy resources” based on the delivery criteria identified in §399.12 (which 

refers to Public Resource Code §25741(a)) is merely a distraction; it does not 

respond directly to the questions addressed by the Commission.  They overlook, 

however, the distinction between (a) certifying projects as eligible to participate in 

the RPS program as a general matter and (b) determining which of the eligible 

                                                 
4  Application of TransAlta Corporation for Rehearing of Decision 10-03-021 Authorizing 
Use of Renewable Energy Credits (TransAlta AFR), page 6 
5  Application of the Center for Energy Efficiency and Renewable Technologies for 
Rehearing of Decision 10-03-021 (CEERT AFR), page 9 
6  CEERT AFR, page 12 
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transactions should count as bundled and which should count as REC-only in 

meeting a utility’s goals.  CEERT gets caught up in a similar fallacy by limiting its 

review of PU Code §399.16 to its primary purpose (authorizing the Commission 

to allow TRECs) but not the associated conditions.  

 Under PU Code §399.16 the Commission has the authority to allow the 

use of RECs for RPS compliance subject to several conditions, including a 

California delivery requirement.7

Determining whether a transaction is “delivered”, however, is only one part 

of the equation.  Once it determines that a transaction is RPS-eligible and REC-

eligible, the Commission must then determine from a policy standpoint which 

types of transactions should be classified as bundled and REC-only transactions 

for purposes of utility compliance.  This boundary line becomes important only if 

the use of RECs in compliance is limited.   The Commission in D.10-03-021 

speaks to the relevant policy concerns.  It observes that transactions in which 

energy from the RPS resource is available to serve California load carries 

additional benefits, diversifying the utilities’ energy portfolios and providing price 

stability benefits.

  Note that the statute does not require the 

Commission to determine whether the electricity is “delivered” to a retail seller as 

defined by PR Code §25741; the definition is fully within the scope of the 

Commission’s authority.   

8

                                                 
7  PU Code §399.16(a)(3) 

  Consequently, the Commission appears to move in the 

direction of maximizing these benefits by maximizing the use of these more 

valuable transactions for compliance.  It thus sets the boundary line between 

8  Decision at 27.   
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bundled and REC-only transactions not based solely on the definition of 

“delivery” – a general RPS eligibility requirement – but on the relative value of 

different types of transactions to California ratepayers. 

While the CEC plays a distinct role in the RPS process, the Commission 

plays a much broader role in implementing the RPS statute.  It has explicit 

authority to consider whether energy is “delivered” under PU Code §399.16.  

More importantly, however, it has an obligation to assess the value of 

transactions in determining how those transactions should be integrated into 

utility procurement.   

III. THE DECISION’S DELIVERY DEFINITION DOES NOT VIOLATE THE 
INTERSTATE COMMERCE CLAUSE 
 

The Joint Utilities, TransAlta and NaturEner suggest that the Decision’s TREC 

delivery requirements violate the Commerce Clause by deeming certain 

transactions to be REC-only based on geographic location and limiting the REC-

only transactions. As discussed below, the Decision does not violate the 

Commerce Clause because (1) in-state and out-of-state transactions alike may 

qualify as “bundled” transactions with evidence of energy delivery to California 

and (2) the program is designed to protect a legitimate state in environmental 

protection and price stability. 

A. The AFRs Claim That the Decision Violates the Commerce 
Clause 

 
The Joint Utilities argue that combined with the 25% of APT TREC usage 

limit and the $50/REC price cap, the decision’s treatment of out of state contracts 

as REC-only violates the Commerce Clause.  According to the Joint Utilities “the 
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Supreme Court has ‘interpreted the Commerce Clause to invalidate local laws 

that impose commercial barriers or discriminate against an article of commerce 

by reason of its origin or destination out of State.’” 9  The utilities state as a result 

of the decision “a fungible product…will now be treated differently based solely 

on whether that product is generated in or outside of California.”10

TransAlta also argues that the Decision violates the Commerce Clause 

stating that “[b]ecause the Decision explicitly restricts the amount of out-of-state 

bundled generation plus RECs that is eligible to compete to serve the RPS needs 

of IOUs as compared to in-state generation, it is facially discriminatory.”

    

11  

According to NaturEner, “[t]he TREC Decision cannot escape the commercial 

reality that it discriminates against out-of-state generators.  Nor can the 

Commission justify its discrimination on the basis of any legitimate countervailing 

state interest.”12

The AFRs fail to articulate a persuasive challenge to the Decision based 

on the Commerce Clause.  The distinctions drawn among types of transactions 

are not based on project location, but on delivery characteristics.  Moreover, 

these distinctions, along with the REC usage limit and price cap, adhere to 

California statute aimed to protect legitimate state interests.  

 

 

                                                 
9  Joint Utilities AFR, page 9, citing to C&A Carbone, Inc. v. Town of Clarkstown, New York, 
511 U.S. 383, 390, 114 S. Ct. 1677 (1994). 
10  Joint Utilities AFR, page 9 
11  TransAlta AFR, page 11 
12  Application of NaturEner USA, LLC for Rehearing of Decision 10-03-021 (NaturEner 
AFR), page 11 
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B. The Role of the Commerce Clause 

  The Commerce Clause charges Congress with the authority “[t]o regulate 

Commerce . . . among the several states.” 13  The negative aspect of the 

Commerce Clause, also known as the Dormant Commerce Clause (DCC), limits 

the ability of states to regulate in a manner that impacts interstate commerce.14  

In particular, the DCC, prohibits states from directly regulating interstate 

commerce.15   States, however, retain the authority to regulate matters of 

“legitimate local concern” as long as the regulations have only an incidental 

impact on interstate commerce and the burden is clearly not excessive when 

compared with the putative local benefit.16

 In determining whether a state statute, state regulation, city ordinance or 

county ordinance violates the Dormant Commerce Clause, courts focus on 

whether they result in differential treatment that favors in-state economic 

interests and burdens out-of-state interests.

  

17

1. A Facially Discriminatory Regulation Is Subject to Strict 
Scrutiny  

  There are two different ways a 

regulation can be discriminatory and, as explained below, different standards of 

review are applied to each type of regulation.  

  A regulation is facially discriminatory where the discriminatory impact is 

evident from the language of the statute.18

                                                 
13  Oregon Waste Systems, Inc. v. Dept. of Environmental Quality of the State of Oregon, et 

al., 511 U.S. 93, 98 (1994). 

  The Supreme Court has clarified, for 

14  Id. 
15  Stone v. Frontier Airlines, Inc., 256 F.Supp.2d 28, 45 (D.Mass. 2002)  
16  Id. 
17  Oregon Waste Systems, Inc., 511 U.S. at 99. 
18  See Oregon Waste Systems, Inc., 511 U.S. at 93 (invalidating facially discriminatory 

statute); National Solid Waste Mgmt. v. Pine Belt Regional Solid Waste Mgmt Auth’y, 389 
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example, that a law is discriminatory if it “tax[es] a transaction or incident more 

heavily when it crosses state lines than when it occurs entirely within the State.”  

Accordingly, an Oregon statute, which imposed a higher surcharge per ton for 

disposal of solid waste generated in Oregon than for waste generated in other 

states, was found to be facially discriminatory.19  A Maine statute, which banned 

the importation of live baitfish into the state, was also deemed facially 

discriminatory.20  Finally, a state statute that restricted out-of-state wineries from 

selling wine directly to in-state consumers was found facially discriminatory.21

 Where a regulation is facially discriminatory, it is deemed per se invalid 

unless it can survive the strict scrutiny test. 

  It 

is worth observing that in each of these cases, out-of-state commerce was  

uniformly restricted or more heavily taxed than in-state commerce. 

22  A facially discriminatory regulation 

fails the strict scrutiny test unless it can demonstrate that “the discrimination is 

demonstrably justified by a valid factor unrelated to economic protectionism.” 23  

A state must also demonstrate that there are no “’nondiscriminatory alternatives 

adequate to preserve the local interests at stake.’”24

 

 

                                                                                                                                                 
F.3d 491, 497 (5th Cir. 2004) (“’[s]tate laws discriminating on their face are virtually per se 
invalid.’”) 

19  Oregon Waste Systems, Inc., 511 U.S. at 93. 
20  See Maine, 477 U.S. at 138. 
21  Granholm v. Heald, 544 U.S. 460, 466 (2005). 
22  Maine, 477 U.S. at 138; Alliant Energy Corp. v. Bie, 336 F.3d 545, 546 (7th Cir. 2003) 
23  Wyoming v. Oklahoma, 502 U.S. 437, 454 (1992); Oregon Waste Systems, Inc., 511 U.S. 

at 93; Maine, 477 U.S. at 131. 
24  Chemical Waste Mgmt Inc. v. Hunt, 504 U.S. 334, 342 (1992) (quoting Hunt v. 

Washington Apple Advertising Comm’n, 432 U.S. 333, 353 (1992). 
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2. A Regulation That Is Evenhanded But Still Has 
Discriminatory Impact Is Subject to Pike Balancing Test 

 A regulation that is not facially discriminatory can be struck down if it has a 

discriminatory impact.  An evenhanded statute that has a discriminatory impact, 

however, will be invalidated only if the incidental impact of the statute exceeds 

the “putative local benefit.”25   A statute is categorized as evenhanded when it 

“uniformly burdens both in-state and out-of-state interests.”26   For example, a 

statute which placed a limit on the amount of infectious waste that an in-state 

incinerator could burn but did not consider the origin of the waste was reviewed 

as an evenhanded statute.27

  In determining whether the incidental impact outweighs the local benefit, 

“the extent of the burden that will be tolerated will . . . depend on the nature of the 

local interest involved, and on whether it could be promoted as well with a lesser 

impact on interstate activities.”

   

28  This standard is known as the Pike Balancing 

Test, and is applied to determine whether the discriminatory impact exceeds the 

statute’s local benefits.29

                                                 
25  Oregon Waste Systems, Inc., 511 U.S. at 99; Maine, 477 U.S. at 138; Pike v. Bruce 

Church, Inc., 397 U.S. 137, 142 (1970); National Solid Waste Mgmt. v. Pine Belt 
Regional Solid Waste Mgmt Auth’y, 389 F.3d 491, 497 (5th Cir. 2004). 

   In applying this test, the Supreme Court has upheld 

several state statutes, directed to promoting the health and safety of its citizens, 

where the discriminatory impact did not exceed the local benefit.  In Maine v. 

Taylor, for example, the Supreme Court upheld Maine’s ban on the import of 

baitfish where it had no other means to prevent the spread of parasites and the 

26  Environmental Technology Council v. Sierra Club, 98 F.3d 774, 787 (4th Cir. 1996). 
27  Chambers Medical Technologies of South Carolina, Inc. v. Bryant, 52 F.3d 1252, 1258 

(4th Cir. 1995). 
28  Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970);  
29  Id. 
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adulteration of its native fish species.  In Huron Portland Cement Co. v. Detroit, 

the Supreme Court held a city ordinance, limiting emission of smoke, to be a 

legitimate exercise of state police powers because it promoted the health and 

welfare of city’s inhabitants.  Finally, in Welch v. Board of Supervisors of 

Rappahannock County, the district court held that a county ordinance prohibiting 

use of sewage sludge for fertilization purposes, did not violate the Commerce 

Clause where the County had rational basis for believing that the ordinance 

would protect the health and safety of its citizens. 

C. Analysis of D.10-03-021 Under the DCC. 
 
The Decision is not, as the AFRs suggest, facially discriminatory.  First, a 

transaction with any generator – in-state or out-of-state – can be deemed a 

bundled transaction; the seller need only demonstrate that the energy from the 

transaction will be delivered to California.  The Decision provides a range of 

alternatives an out-of-state facility may use to demonstrate California delivery: 

pseudo-ties, dynamic scheduling and, while still under analysis, some forms of 

firm transmission usage.  Second, even if an out-of-state generator cannot 

deliver its energy to California in some way, it does not mean that the generator 

is prohibited from doing business with a California utility under the RPS.  The 

utilities may enter into transactions up to 25% of their compliance obligation even 

if energy from those transactions is not consumed in California.  Consequently, 

the decision provides ample opportunity for out-of-state resources to participate 

in the RPS program. 
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Even if, however, the Decision were facially discriminatory, it would still 

stand.  The Commission discussed a similar issue in D.08-10-037, adopting 

greenhouse gas regulations for the electricity sector.  In that case, parties argued 

that a fuel-differentiated factor for allocating free carbon allowances discriminated 

against out-of-state resources.  The Commission rejected the argument, 

concluding: 

Under Pike, a state enactment “will be upheld unless the burden 
imposed on [interstate] commerce is clearly excessive in relation to 
the putative local benefits.”  (Pike v. Bruce Church, Inc. (1970) 397 
U.S. 137,142.)  Here, the burdens on interstate commerce, if any, 
are purely incidental to the local benefits to California of reducing 
GHG emissions and the impact of global warming.  As detailed in 
D.08-03-018, the benefits to California are clear and well 
established. 

In D.10-03-021, the Commission rested its determinations not on the location of a 

facility, but the benefits to the state and to ratepayers when renewable energy is 

actually delivered to California.  The Decision states “[t]transactions that convey 

both RECs and energy and in which the RPS-eligible energy is directly 

scheduled without firming and shaping to meet California load provide more 

specific benefits to California customers.” 30

 The arguments offered in the AFRs that the Decision violates the DCC 

should be rejected.  D.10-03-021 is not discriminatory on its face and is designed 

to protect legitimate state interests. 

 The Decision identifies specifically 

energy diversity and price stability benefits.  The Commission’s decision thus 

rests on its desire to protect legitimate state interests. 

                                                 
30 D.10-03-021 at 27-28. 
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IV. THE ADOPTION OF AN INTERIM 25% TREC USAGE LIMIT IS 
REASONABLE AND SUPPORTED BY THE RECORD 

 
NaturEner and TransAlta both argue that the TREC 25% of APT TREC 

usage limit is arbitrary and not supported by the record.  While the Commission 

may not have conducted a thorough analysis of the impacts associated with 

different TREC usage limitations, the record shows consideration of a variety of 

limits (no limit, 5%, 25%, 40%).  Ultimately, however, PU Code §399.16(a)(7)  

gives the Commission the authority to limit use of unbundled RECs but leaves 

the level of the limit at the Commission’s discretion.  The Commission set an 

appropriate limit given the RPS requirements, the Commission’s policy objectives 

and the input of the parties. 

NaturEner argues that the 25% of APT TREC usage limit “is arbitrary and 

capricious” 31 stating that the Decision “offers no evidence or quantitative 

assessment to support either the TREC cap of 25% or the promise of REC-only 

procurement.” 32  Further, NaturEner contends that “[t]he Commission should not 

as a matter of energy policy, and must not as a matter of law, adopt any cap on 

the RPS purchasing abilities of the electric utilities without a complete analytical 

and quantitative assessment of the anticompetitive market consequences of the 

restriction (including a meaningful opportunity for input by RPS market 

participants).” 33

                                                 
31  NaturEner AFR, Page 1 

  TransAlta makes a similar argument stating that “[t]he absence 

32  Id at 8 
33  Id at 9 
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of any analysis or record support for the 25% cap fails as reasoned 

decisionmaking.” 34

 Pursuant to PU Code §399.16(a)(7), in authorizing TRECs for RPS 

compliance, the Commission has the authority to place limits on their use.  

Contrary to the assertion of TransAlta, the Commission spent a great deal of time 

and energy attempting to strike a fair balance in setting a limit on TREC usage.  

The history of the proposed decision alone indicates the degree of consideration 

given to the issue.  [Proposals for usage limits were raised early in the process.]  

While the October 2008 proposed decision set no limit on TREC usage, 

comments in response to that proposal were taken under consideration by the 

Commission.  Next, the March 2009 revised proposed decision (RPD) 

incorporated a 5% of APT TREC usage limit.  The RPD reasoned that  

   

[t]he limit allows an LSE to make significant use of TRECs, 
but prevents it from only using only TRECs to fulfill its annual 
RPS requirements. The limited use of TRECs in the early 
years of the TREC market will promote the price stability 
associated with long-term fixed price bundled RPS contracts, 
without stifling the TREC market.35

 
 

In the December 2009 iteration of the RPD, the TREC usage limit was set at 40% 

of APT.  The RPD acknowledged the significant increase from a 5% of APT limit, 

but stated “[t]he 40% limit allows extensive use of REC-only procurement but 

maintains bundled contracts as the source of the majority of RPS procurement in 

                                                 
34  TransAlta AFR, page 10 
35  March 26, 2009 Revised Proposed Decision of ALJ Simon, page 29  
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any year” 36

 The decision acknowledges that “this [TREC usage] limitation does not 

precisely correspond to any of the initial quantitative limits suggested by 

parties”

  The final decision adopts the 25% of APT TREC usage limit as a 

means of balancing the varying interests of different market elements.   

37

 

 but states that it is consistent with the comments of several parties.  

Because the impact of TRECs on the renewables market (and LSEs’ 

procurement behavior) is as yet unknown, it is impossible to determine what level 

of REC-only transactions is appropriate.  In D.10-03-021, the Commission used 

its best judgment to set a limit and then checked itself by making the limit 

temporary.  After December 31, 2011, based on TREC market experience the 

Commission can continue as-is, modify or terminate the limit.  This is 

appropriate, reasonable and consistent with the Commission’s statutory 

authority.   

V. CONCLUSION 
 

D. 10-03-021 is on sound legal footing, and the Commission should reject 

the AFRs.  The Commission has full legal authority under the RPS statute to 

distinguish between bundled and REC-only transactions, limit REC usage for 

compliance and place a price cap on RECs in the near term.   In addition, 

contrary to the positions taken in the AFRs, the Decision does not violate the 

Commerce Clause; it is not discriminatory on its face, and it serves to protect 

legitimate state interests.  Finally, the Commission has well considered, 

repeatedly, the views of all parties regarding the potential policy ramifications of 
                                                 
36  December 23, 2009 Revised Proposed Decision of ALJ Simon, page 40 
37  D.10-03-021, page 45 
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REC usage limits and has exercised its authority to make that policy decision 

based on the entire record. 

 

Respectfully submitted, 

      

                                     Shannon Eddy  

/s/ Shannon Eddy 

      Large Scale Solar Association 
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