
 

BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

 
 
Order Instituting Rulemaking to Develop 
Additional Methods to Implement the California 
Renewables Portfolio Standard Program 
 

 
Rulemaking 06-02-012 

(Filed February 16, 2006) 

 
 
 
 
 

RESPONSE OF THE LARGE SCALE SOLAR ASSOCIATION  
TO THE JOINT PETITION OF SOUTHERN CALIFORNIA EDISON COMPANY 

(U 338-E), PACIFIC GAS AND ELECTRIC COMPANY (U 39-E), AND SAN 
DIEGO GAS & ELECTRIC COMPANY (U 902-E) FOR  

MODIFICATION OF DECISION 10-03-021 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Shannon Eddy 
Executive Director 
Large Scale Solar Association 
2501 Portola Way 
Sacramento, CA 95818 
eddyconsulting@gmail.com 
 

 
 
May 4, 2010



 

 

BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

 
 
Order Instituting Rulemaking to Develop 
Additional Methods to Implement the California 
Renewables Portfolio Standard Program 
 

 
Rulemaking 06-02-012 

(Filed February 16, 2006) 

 
 

RESPONSE OF THE LARGE SCALE SOLAR ASSOCIATION  
TO THE JOINT PETITION OF SOUTHERN CALIFORNIA EDISON COMPANY 

(U 338-E), PACIFIC GAS AND ELECTRIC COMPANY (U 39-E), AND SAN 
DIEGO GAS & ELECTRIC COMPANY (U 902-E) FOR  

MODIFICATION OF DECISION 10-03-021 
 
 

The Large Scale Solar Association submits this Response to the Joint 

Petition of Southern California Edison Company, Pacific Gas and Electric 

Company and San Diego Gas & Electric Company for Modification of Decision 

10-03-021(Joint Utilities’ Petition for Modification) pursuant to Rule 16.4 of the 

Commission’s Rules of Practice and Procedure.   

I. EXECUTIVE SUMMARY 
 

The Large Scale Solar Association (LSA) supports the Commission’s 

efforts to open the tradable renewable energy credit (TREC) market for RPS-

obligated LSEs.  Decision 10-03-021 opens the TREC market in a measured 

way, without compromising the Commission’s important goal of primarily relying 

upon long-term bundled transactions to fulfill the RPS program requirements.   

The Joint Utilities do not share this view.  In essence, they submit that the 

Decision will not provide adequate compliance flexibility, will create regulatory 

uncertainty due to the retroactive nature of the rules and will discourage out-of-

state investment.   These arguments are not new, but were offered in the utilities’ 
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January 19, 2010 comments on the December 23, 2009 Revised Proposed 

Decision.  Moreover, the Joint Utilities have not provided any compelling new 

information to support their PFM.  For these reasons, the PFM should be 

rejected.    

LSA does not share the Joint Utilities’ views on the potential impacts of a 

TREC policy on future market development.  To the contrary, by limiting REC-

only and TREC transactions, the adopted policy should drive the development of 

new long-term bundled contracts that result in energy deliveries to California.   

The Joint Utilities’ concerns regarding impact on existing transactions and the 

regulatory uncertainty that could arise from retroactive application, however, may 

merit reconsideration.  To the extent the Commission wishes to rebalance its 

decision and address this issue more flexibly, LSA recommends that the 

Commission: 

1. Clarify that the rules adopted in the decision will apply only to the 20% 
RPS compliance obligation; if the Commission moves toward the 
development of a long-term policy or a policy for a procurement increment 
between 20% and 33%, it should reopen and expand the record to explore 
potential impacts of TREC policy. 
 

2. Modify the rules for 20% RPS as follows:   

a. Grandfather all TREC/REC-only contracts approved by the 
Commission prior to the effective date of D.10-03-021, excluding 
them from usage limits imposed prospectively; 
 

b. Retain the D.10-03-021 boundary between bundled and REC-only 
contracts, enhancing the category of bundled transactions by 
including a narrow class of transactions using firm transmission; 
 

c. Adopt an interim, incremental TREC and REC-only usage limit of 
25%, applying the limit to MWh from non-grandfathered 
transactions used to meet the 20% RPS requirement.   
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d. Provide that if an LSE meets these requirements, the Commission 
will not reclassify the transactions in the future.    
 

Beyond addressing the explicit REC program issues, the Commission should 

review its least cost best fit (LCBF) methodology to ensure that the solicitation 

process appropriately accounts for all resource characteristics that affect product 

value.  The Commission should value, among other characteristics, the proximity 

of delivery time to generation and effects on California employment.   

II. THE COMMISSION SHOULD REJECT THE PETITION.  
 

A. The Joint Utilities Re-Argue That the REC-Only and Bundled 
Transaction Definitions Limit Access to Renewables and 
Create Uncertainty. 

 
The Joint Utilities seek modification of the Decision’s REC-only and 

bundled contract definitions “to provide for a broader and more certain renewable 

energy market that supports the state’s renewable energy goals.”  The utilities 

recommend defining REC-only as narrowly as possible, including just those 

contracts expressly transferring only RECs with no energy.  The Joint Utilities cite 

several reasons in support of modifying the REC-only and bundled definitions, 

which have already been addressed by the Commission.   

 First, the Joint Utilities argue generally that the Decision will not allow 

sufficient compliance flexibility.  They assert that reclassification of out-of-state 

contracts previously considered bundled as REC-only will inhibit the LSEs’ ability 

to meet RPS requirements.  The PFM notes that as a result of the decision, SCE 
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and PG&E will not be able to contract with certain of their 2009 short-listed 

bidders.1

 Second, the Joint Utilities reiterate their concern regarding the effect of the 

Decision on market certainty.  They state that the Decision “discourages long-

term contracts and new renewable generation by creating uncertainty regarding 

what the Joint Utilities can and cannot count towards the RPS.”

   

2

 Third, the Joint Utilities focus on the impact of the Decision on market 

development.  They suggest that the definitions will restrict transactions with out-

of-state generators, limiting “contracts that promote the development of new 

renewable facilities in the WECC.”

  The PFM 

further states that “[t]he only way to give LSEs and renewable developers 

regulatory certainty is to evaluate contracts based on current law at the time of 

contract execution.”  

3

 As discussed below, the Commission should reject these arguments, 

retaining both the adopted boundary between bundled and REC-only 

transactions and the 25% TREC limit. 

  As a result, the Decision will make RPS 

requirements more costly by restricting the available compliance options and 

likely increasing the need for renewable resources located in California. 

B. The Commission Should Retain the Thoughtful Policy Balance 
Struck in D.10-03-021. 

 
The Commission heard and addressed the utility concerns, as well as the 

concerns of ratepayers and market participants, in striking a balance in D.10-03-

                                                
1  PFM at 10 
2  PFM at 12-13 
3  PFM at 12 
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021.  It balanced these concerns by setting a reasonable definition of bundled 

transactions, which includes certain out-of-state transactions, and providing a 

moderate TREC usage limit.   The Commission should retain this balance. 

1. The Commission Should Retain the Adopted Boundary 
Between Bundled and REC-Only Transactions Pending 
the Development of a Long-Term TREC Policy. 

 
The Decision draws a boundary between “bundled” and “REC-only” 

transactions in determining how the utilities may count their agreements toward 

their RPS goals.  The boundary is needed to implement a cap on TREC or REC-

only usage for compliance.  The Commission defines as “REC-only” those 

transactions lacking (1) a first point of WECC interconnection with a California 

balancing authority; or (2) a pseudo tie or dynamic scheduling agreement (or 

perhaps firm transmission) that will bring the RPS-eligible generator’s energy into 

a California balancing authority control area.  The boundary, combined with the 

REC-usage limit, is aimed to ensure a certain level of quality of the RPS products 

purchased on behalf of ratepayers.4

Decision10-03-021 speaks to the relevant policy concerns underlying the 

Commission’s boundary between bundled and REC-only transactions, focusing 

on the relative value of different types of transactions to California ratepayers.   It 

observes that transactions in which energy from the RPS resource is available to 

serve California load carries additional benefits.  These benefits include 

diversification of LSEs’ energy portfolios and price stability.

    

5

                                                
4  D.10-03-021 at 27-28. 

  Consequently, the 

Commission balances its decision toward these benefits by encouraging the use 

5  Decision at 27.   
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of these more valuable transactions for compliance.   

While trying to develop a TREC market structure that provides the 

maximum value to California ratepayers, the Decision also seeks to provide 

LSEs with compliance flexibility.  As such, the Decision provides a range of 

alternatives an out-of-state facility may use to demonstrate California delivery: 

pseudo-ties, dynamic scheduling and, while still under analysis, some forms of 

firm transmission usage.  However, if an out-of-state generator cannot deliver its 

energy to California in some way, it does not mean that the generator is 

prohibited from doing business with a California utility under the RPS.  The 

utilities may enter into transactions up to 25% of their compliance obligation even 

if energy from those transactions is not consumed in California.  Consequently, 

the decision provides ample opportunity for out-of-state resources to participate 

in the RPS program. 

2. The Commission Should Retain the TREC Usage Limit.  
 

The Joint Utilities request elimination of the TREC usage limit of 25% of 

an LSE’s annual procurement target (APT), arguing that the record does not 

support the Commission’s determination.   While the Commission may not have 

conducted a thorough analysis of the impacts associated with different TREC 

usage limitations, the record shows consideration of a variety of limits (no limit, 

5%, 40%, 25%).  Ultimately, however, PU Code §399.16(a)(7)  gives the 

Commission the authority to limit use of unbundled RECs and leaves the level of 

the limit at the Commission’s discretion.  The Commission set an appropriate 
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limit given the RPS requirements, the Commission’s policy objectives and the 

input of the parties. 

While the Joint Utilities imply that the Commission flippantly picked a 

number out of the air in setting the TREC usage limit, the history of the proposed 

decision alone indicates the degree of consideration the Commission gave to the 

issue.  As D.10-03-021 observes, the Staff’s Straw Proposal provided that “in 

order to count short-term TREC contracts with existing facilities, an LSE must in 

the same year sign long-term contracts or contracts with new facilities whose 

aggregated annual expected deliveries total at least 0.25% of the prior year's 

retail sales.” 6  UCS had a similar proposal, with a higher .75% requirement. 7

[t]he limit allows an LSE to make significant use of TRECs, 
but prevents it from only using only TRECs to fulfill its annual 
RPS requirements. The limited use of TRECs in the early 
years of the TREC market will promote the price stability 
associated with long-term fixed price bundled RPS contracts, 
without stifling the TREC market.

  

Proposals for usage limits were raised early in the process.  While the October 

2008 proposed decision set no limit on TREC usage, comments in response to 

that proposal were taken under consideration by the Commission.  Next, the 

March 2009 revised proposed decision (RPD) incorporated a 5% of APT TREC 

usage limit.  The RPD reasoned that  

8

 
 

In the December 2009 iteration of the RPD, the TREC usage limit was set at 40% 

of APT.  The RPD acknowledged the significant increase from a 5% of APT limit, 

but stated “[t]he 40% limit allows extensive use of REC-only procurement but 

                                                
6  D.10-03-021 at 40. 
7  Id. 
8  March 26, 2009 Revised Proposed Decision of ALJ Simon at 29.  
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maintains bundled contracts as the source of the majority of RPS procurement in 

any year.”9

Decision 10-03-021 adopts the 25% of APT TREC usage limit as a means 

of balancing the varying interests of different market elements.  The decision 

acknowledges that “this [TREC usage] limitation does not precisely correspond to 

any of the initial quantitative limits suggested by parties”

   

10

important questions remain about whether, or to what extent, REC-
only transactions might undermine some of the goals of the RPS 
program, including incentives for new renewable generation, 
meaningful diversification of the utilities’ energy portfolios, and the 
value of the RPS program to ratepayers.  We therefore believe it is 
prudent to establish some limits on the use of TRECs for an initial 
period of time, to allow [reevaluation] of the overall role of TRECs in 
RPS compliance.

 but states that it is 

consistent with the comments of several parties.  The Commission rightfully 

observes:  

11

 
   

 Because the impact of TRECs on the renewables market (and LSEs’ 

procurement behavior) is as yet unknown, it is impossible to determine what level 

of REC-only transactions is appropriate.  In D.10-03-021, the Commission used 

its best judgment to set a limit and checked itself by making the limit temporary.   

This limit will serve the Commission’s goal of ensuring that the program 

“maintains bundled contracts as the source of the majority of RPS procurement 

in any year.”  After December 31, 2011, based on TREC market experience the 

Commission can continue as-is, modify or terminate the limit.   

                                                
9  December 23, 2009 Revised Proposed Decision of ALJ Simon at 40. 
10  D.10-03-021 at 45. 
11  Decision 10-03-021 at 43-44. 
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The Joint Utilities’ PFM rehashes the fundamental argument against a 

TREC limit that appeared in their comments on the December 23, 2009 revised 

proposed decision.  The Joint Utilities’ concerns were considered by the 

Commission in adopting its decision, and ultimately the Commission deemed 

25% of APT to be an appropriate amount of TRECs in any given program year.  

The Joint Utilities have not presented a persuasive reason to balance the TREC 

program in any other way. 

C. The Commission Should Retain Flexibility in the December 31, 
2011 Termination Date for the Usage Limit and Price. 

 
The Commission sets December 31, 2011, as the date on which the 25% 

of APT TREC usage limit and $50/MWh price cap will terminate “unless the 

Commission acts to review, extend, or modify it, or to terminate it prior to its 

expiration.”12

                                                
12  Decision 10-03-021 at 48. 

 The Joint Utilities argue that the Commission should make 

December 31, 2011 an absolute termination date.  The Joint Utilities state that 

“[t]he uncertainty these review provisions creates will hamstring the new TREC 

market and make it exceedingly difficult for the Joint Utilities to make the 

procurement decisions needed to meet the State’s 20% and 33% renewable 

energy goals.”   
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The Decision’s deadline may give rise to some degree of uncertainty.  

Unfortunately, some degree of uncertainty is inevitable, regardless how the 

deadline is characterized.  Uncertainty surrounding the TREC policy has been 

looming for years.  Moreover, the greater uncertainty lies in the potential increase 

of the RPS to 33% without any framework for a TREC policy.  The potential 

uncertainty, however, is well balanced by the flexibility accorded through the 

Decision to modify the policy as the Commission begins to observe its effects.   

 
III. A MODIFIED POLICY APPROACH COULD ADDRESS THE JOINT 

UTILITIES’ CONCERNS REGARDING REGULATORY UNCERTAINTY. 
 

LSA firmly supports D. 10-03-021.  LSA is fully aware, however, of the 

challenge the Commission faces in trying to set a policy that meets ratepayer 

objectives and satisfies the needs of the utilities and other market participants.   If 

any theme resonates from the PFM, it is the potential risk to regulatory certainty 

resulting from the retroactive effects of the policy.  Consequently, if the 

Commission elects to rebalance its policy objectives in response to the PFM, 

LSA requests that the Commission consider a modified approach that will target 

this issue.   

First, the Commission should clarify that the rules adopted in the Decision 

will apply only to the 20% RPS compliance obligation.  If and when the 

Commission moves toward the development of a long-term policy or a policy for 

a procurement increment between 20% and 33%, it should reopen and expand 

the record to explore potential impacts of TREC policy. 
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Second, to address utility and market participant concerns about existing 

transactions, the Commission should explicitly grandfather those transactions.  

The Joint Utilities suggest that certainty requires that a contract be evaluated 

“based on current law at the time of contract execution.”13

Third, the Commission should establish rules that will apply to transactions 

approved by the Commission following the issuance of D.10-03-021.  In light of 

the liberal grandfathering proposal, LSA urges the Commission to retain the 

boundary set in the Decision between bundled and REC-only transactions.  

Namely, a bundled transaction is one in which a generator sells both its energy 

and RECs to a California LSE and can demonstrate that the energy is delivered 

to California, whether through interconnection, dynamic transfers or designated 

types of firm transmission use.  The Commission should clarify that, to qualify, (a) 

the energy and RECs must be sold by a renewable generator under a single 

contract; (b) the generator must have a firm transmission reservation on a path 

between the generator and a California sink and (c) the generator must provide 

  The correct point at 

which to grandfather, however, is not contract execution.  Contracting parties 

know that a material degree of regulatory risks unless and until the Commission 

actually approves an agreement.  Consequently, any RPS agreement approved 

by the Commission prior to the issuance of D.10-03-021 should be grandfathered 

and should not be subjected to any type of limit prospectively. 

                                                
13  PFM at 15. 
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e-tag evidence of delivery.14

In addition to adopting this more flexible, forward-looking approach, the 

Commission should acknowledge undercurrents in this proceeding regarding the 

value of various resource characteristics.  The Commission should commit to 

examining the LCBF methodology to ensure that it fully accounts for all relevant 

characteristics.  The Independent Energy Producers Association (IEP) offers the 

same recommendation in its Petition for Modification of D.10-03-021.  IEP 

identifies the following potential LCBF factors: 

  With this refined definition, the Commission should 

adopt an incremental TREC/REC-only usage limit to get LSEs to the 20% RPS 

finish line.  Specifically, the Commission should place a 25% TREC/REC-only 

limit on MWh generated under non-grandfathered transactions to meet the 20% 

RPS requirement.  If an LSE meets this incremental procurement requirement, 

contracts executed during this period would also be grandfathered under any 

long-term policy. 

 Proximity of delivery to time of generation; 

 Effects on California employment; 

 Local environmental benefits to California; 

 Geographic diversity; 

 Incremental effects on energy supply used to meet California 

demand; and  

                                                
14  The Independent Energy Producers Association (IEP) makes a similar, albeit more 
liberal, proposal in its April 15, 2010 Petition for Modification.  LSA supports, as explained in its 
response to the IEP PFM, the inclusion of two of the three proposed transactions within the scope 
of bundled transactions.  
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 A demonstration that a REC is matched to the import of relatively 

“green” energy….  

LSA agrees that the Commission should consider these LCBF modifications and 

support IEP’s proposal to establish a deadline of September 2010 to complete 

the review and implementation of these modifications. 

 
IV. CONCLUSION 
 

For all of the foregoing reasons, the Commission should reject the Petition 

and retain the careful policy balance reflected in D.10-03-021.  Should the 

Commission elect to respond to the PFM, however, LSA urges consideration of 

the incremental limit approach described in Section III of this Response.   

 
 

Respectfully submitted, 

 
                    /s/ Shannon Eddy 
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